
Docket No. 00-0732 
ICC Staff Ex. 9.1 

SUPPLEMENTAL DIRECT TESTIMONY 

OF 

JIM AGNEW 

CONSUMER SERVICES DIVISION 

ILLINOIS COMMERCE COMMISSION 

TALK AMERICA, INC. 

DOCKET NO. 00-0732 

JANUARY 17,2002 



Docket No. 00-0732 
ICC Staff Ex. 1. I 

1 Q. Please state your name and business address. 

2 A. 

3 Springfield, Illinois 62701 

My name is Jim Agnew and my business address is 527 East Capitol Avenue, 

4 

5 Q. 

6 testimony in this docket? 

7 A. Yes. 

8 

9 Q. What is the purpose of this supplemental testimony? 

Are you the same Jim Agnew who previously submitted pre-filed direct 

10 A. 

11 

12 

13 

This supplemental testimony will discuss my review of the complaint records of 

Talk America, Inc. provided to me by the Company on January 8, 2002 as a 

result of a data request. 

14 Q. 

15 

16 A. 

17 

18 

19 

20 

21 

22 

23 

Please indicate your opinion regarding the Company’s application for a 

certificate of facilities-based local exchange service authority in Illinois? 

As I discussed in my previous testimony, the Talk America, Inc. complaint 

records with the Illinois Attorney General’s Office, the Company’s use of multiple 

names and dlblas and the Company’s responses to certain questions have all 

led me to believe that the Company lacks the managerial expertise to be certified 

as a facilities-based local exchange service provider in Illinois. 
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Has your opinion on this matter changed? 

No. In fact my review of Talk America, Inc.'s complaint records has revealed 

further reasons why the Company lacks the managerial expertise for the 

Commission to certificate it as a facilities-based local exchange carrier. 

What information in the complaint records of Talk America, Inc. supports 

your conclusion? 

I analyzed the written records of complaints by Illinois citizens against the 

Company as well as the Company's responses, and found patterns of practice 

and behavior which constitute violations of Section 13-902 of the Illinois Public 

Utilities Act (PUA). In addition, the complaint records further support my 

conclusion that the Company used its marketing association with America On- 

Line (AOL) improperly so that customers were led to believe that AOL was their 

pre-subscribed long distance carrier. Finally, my review of the third-party 

verification tapes provided by Talk America, Inc. in support of its sales of long 

distance service revealed further violations of Section 13-902 of the PUA. 

You already discussed the requirements of Section 13-902 of the PUA in 

your previous testimony. What did your review of the Talk America, Inc. 

complaint records reveal? 

Complaints by Illinois citizens were submitted to Talk America, Inc. by the Illinois 

Attorney General's Office, the Illinois Commerce Commission (ICC), the Federal 

L 
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Communications Commission (FCC) and the Better Business Bureau (BBB). 

The records of these complaints illustrate that Talk America, Inc. used a variety 

of similar letter of agency (LOA) checks as a means to acquire new long distance 

customers. The checks often contained only the name of America On-Line and 

the AOL logo on the front side of the checks. Talk America, Inc. and its d/b/a 

“The Phone Company” were mentioned in very small type on the back side of the 

checks as the “provider“ of the AOL Long Distance Savings Plan. The language 

on the front of many of the checks simply indicated that, “Signing, cashing and/or 

depositing of this check will switch your long distance service and local toll to 

AOL Long Distance Savings Plan.” See Attachment 1 . Moreover, in their 

written complaints, customers often alleged that they did not know the distinction 

between AOL and Talk America, Inc. Furthermore, in several instances, AOL 

was the only party allegedly identified by the complainant despite the fact that 

AOL is not a certificated provider of long distance service in Illinois, and those 

services were always provided by Talk America, Inc. The LOA checks contained 

in the complaint records which were used by Talk America, Inc. to illustrate the 

Company’s attempts to obscure its identity with that of AOL. 
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Q. You mention that not all of the LOA checks contain just AOL’s name on the 

front. How did the other checks appear? 

Other checks followed a similar design as the checks which only had AOL’s 

name and logo on the front in that some checks contained both AOL‘s name and 

A. 
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logo in combination with language that indicated the AOL Long Distance Savings 

Plan was “provided by Talk.Com Holding Corp” See Attachment 2 Others had 

the same language, but instead stated that the AOL Long Distance Savings Plan 

was “provided by The Phone Company” See Attachment 3 . A small number of 

the checks only contained Talk.Com as the company listed. See Attachment 4. 

Finally, several checks were issued to customers in tandem with Discover Card, 

and were represented as “$25 Instant Cashback Bonus* Award from Discover 

Card and Talk.Com. See Attachment 5. Each of the different checks followed 

the same basic design, and appear to have been issued to existing customers of 

AOL, Discover Card or other companies with which Talk America, Inc. may have 

had marketing arrangements. Id. 

What other patterns of regulatory violations did you discover after 

reviewing the various LOA checks used by Talk America, Inc.? 

The patterns of practice by the Company with its LOA checks reveal a variety of 

problems. Not only were the LOA checks allegedly used, I believe, as part of the 

Company’s attempts to obscure its identity, but they were also allegedly used in 

a manner which violated Section 13-902 of the PUA. Many of the checks 

allegedly contained incorrect customer information such as combining the phone 

number for a different customer with the name and address of another. 

Nevertheless, it was alleged that these checks then, when signed, were used by 

the Company to change the wrong customer’s pre-subscribed long distance 

phone services. In one instance, the entire list of phone numbers for a hotel 

4 
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were allegedly changed to Talk America, Inc., even though the endorser of the 

check crossed out the hotel's main number on the check and replaced it with her 

correct number. Furthermore, the name and address on the check in the 

complaint records held by Talk America, Inc. do not match the hotel's name and 

addresses. 

A particularly disturbing case of alleged slamming associated with Talk America 

pertains to allegations that, although the address and phone number on the 

check belonged to the complainant, the name on the check was not the 

complainant's. Instead, the name on the check was the name of the 

complainant's girlfriend's ex-boyfriend. When the complainant called the 

Company to complain about being switched, he was allegedly told that the 

Company could not speak to him because his name was not on the Talk 

America, Inc. account. This occurred even though he alleged that it was his 

name on the local service and he was responsible for all the bills on that phone 

number in question Furthermore, the check in this case was issued on March 

26,2001, but not cashed until April IO, 2001. See Attachment 6 The LOA check 

associated with this case also reveals that the Company allegedly initiated this 

change in service using the LOA check afler the date upon which it claimed in 

the Rebuttal Testimony of Sharon Thomas (Page 7, Lines 11-12) it had ended 

this practice. 

At least two LOA checks in the complaint records were allegedly used as means 

to change customers to Talk America, Inc. without the checks even being signed. 

Attachment 4 above illustrates one of these instances. See Attachment 4. 
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127 Q. What other patterns of regulatory violations andlor deceptive practices did 

128 you discover in the complaint records provided by Talk America, Inc.? 

129 A. Many of the complaint records contained replies from Talk America, Inc. that the 

130 Company had no LOA or independent third party verification (TPV) on file to 

131 support the alleged change in carrier. These are examples of clear violations of 

132 FCC slamming rules and Section 13-902 of the PUA. 

133 In some of the complaint records where the Company could produce no LOA or 

134 TPV, Talk America, Inc. asserts that the customer had signed up on-line. 

135 However, any action by the customer to "sign-up" would still fall under the same 

136 regulatory requirements for LOA'S, and the Company did not supply any on-line 

137 forms or signatures in support these particular claims. Additionally, no 

138 confirmation letters, as required under Section 13-902 of the PUA, were included 

Finally, from my review of the complete complaint records provided by Talk 

America, Inc. the records show that almost none of the LOA checks allegedly 

associated with slamming were used in tandem with confirmation letters to 

customers as required under Section 13-902 of the PUA. In only a couple of 

rare instances were confirmation letters included in the records. See Attachment 

7. However, these confirmation letters from the Company were still in violation of 

Section 13-902 of the PUA because the letters did not follow the guidelines set 

forth in the Section. In particular, the letters do not contain a toll free number for 

the customers to call in order to cancel the change in service. 
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in these records.. For example, one record of a customer who was allegedly 

enrolled using multiple methods (LOA check, TPV and “on-line sign-up) included 

one page of what appears to be an on-line LOA. See Attachment 12 However, 

the letter only asked the customer to provide its phone number and nothing else. 

FCC rules for LOAs require more information, including the subscriber’s name 

and billing address, Moreover,, as with the vast majority of the other cases, no 

record of a confirmation letter was attached to this file. 

Other records in the complaint files supported my concerns about the Company’s 

use of its association with AOL. For example, one customer alleged they 

received a winback letter addressed to “Dear AOL Long Distance Member,” 

referring to the customer’s “service with AOL Long Distance,” and signed by 

“AOL Long Distance, Customer Care.” See Attachment 8 The letterhead 

contains AOL’s logo with Talk.Com’s logo and address directly underneath it. 

Moreover, this is the only place where Talk.com is referenced in the entire letter. 

Id. 

Talk America, Inc.’s TPV provider also seems to be confused about the 

Company’s identity. In a reply letter, to the FCC, the third party verifier, 

Advanced Data-Comm, Inc. (ADC), never mentions Talk America, Inc. See 

Attachment 9 Instead, it references verifying the customer’s “intent to change 

their telephone service to the AOL Long Distance Savings Plan.” Id. It also states 

that, “ADC identified this particular customer account as a verified sale and 

notified AOL accordingly.” Id. 

Still, another customer alleged experiencing Talk America, Inc.’s use of AOL’s 

7 
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identity to obscure its own when she alleged that she received a collection notice 

from the AOL Long Distance Savings Plan, with the AOL logo stating she owed a 

balance “due to AOL Long Distance Savings Plan,” and signed by “AOL Long 

Distance Savings Plan, Collections Department.” See Attachment 10 Many 

customers alleged they were billed for monthly fees or other charges on their 

credit cards by Talk America, Inc. even though PIC freezes blocked the 

Company’s attempts to change the customers’ long distance services. Credit 

card statements were included in the records in support of these allegations. Id. 

As I reviewed the complaint records, I also began to notice a pattern in which 

customers repeatedly alleged that they had either been slammed multiple times 

by Talk America, Inc. or alleged that their attempts to select another long 

distance carrier had been blocked despite having no PIC freeze with their local 

company. Some of the complaint records included Talk America, Inc.’s 

employees mentioning the need to receive a customer’s “notice of intent to 

cancel service.” Finally, I came across a Company employee’s notation that 

stated the following about a customer’s account: 

On 5/19/98 we received notice of cancellation from lec. On 5/20/98 we 
resubmitted an order to lec as we were never notified from member that 
she wanted to cancel. That order was confirmed on 5/21/98. On 10/8/98 
we received another notice of cancellation from lec but no request to 
cancel from member. On 10/14/98 another order was sent to lec and it 
was confirmed on 10/15/98. On 11/13/98 member contacted us to find 
out why we were still her carrier. Member was told that according to 
Terms of Service that she agreed to, we required that all members must 
notify us of the request to cancel in writing. 
See Attachment 11 
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I have concluded that Talk America, Inc. re-submitted PIC changes for 

customers who had legitimately chosen other carriers in direct violation of FCC 
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slamming rules and Section 13-902 of the PUA. The Company cannot use its 

previous LOA or TPV to re-submit a PIC change once the customer has actively 

chosen another carrier. Regulations require that a new sale and 

verificationlconfirmation be performed in order to do this. Regulations also do 

not require any sort of cancellation notice by the customer to the previous carrier, 

and Talk America, Inc.'s records provided no customer-signed contracts which 

would dictate otherwise. 

Q. Did you also find any regulatory violations in your review of the audio 

tapes containing TPVs for Talk America's sales to Illinois customers? 

A. Yes. As I detailed in my previously filed direct testimony, TPVs must follow 

certain guidelines under Illinois law. Agnew Direct Testimony, Page 4, Line 16 to 

Page 5, Line 3. They must also comport with the slamming rules of the FCC. Id. 

In many of the TPV tapes provided by Talk America, Inc. I reviewed the verifier 

did not confirm the subscriber address, as required under Section 13-902 of the 

PUA. 

Many of the TPV tapes revealed that the verifier also did not advise the 

subscriber that they may only designate one pre-subscribed carrier for each type 

of service for each line, as required under Section 13-902 of the PUA. 

Furthermore, in many of the TPV tapes, the verifier stated that the subscriber's 

service would be changed to the AOL Long Distance Savings Plan, instead of 

the Company. Talk America, Inc. and its previous names and dlblas were only 

9 
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mentioned briefly later in the verifications, typically when the verifier was 

discussing the customer‘s billing, rates and benefits 

One TPV audio record revealed that the verification was for a change to the 

“Sears Callers Advantage Long Distance Program.” While the complaint record 

for this particular customer’s alleged change in service was blocked by a PIC 

freeze, this did not, allegedly, prevent the company from billing her a monthly fee 

on her Sears Charge under the name, “Callers Advantage”. Apparently, this is 

yet another d/b/a or Company name that Talk America, Inc. used. 

Finally, many of the TPV tapes contained no mention of the fact that a fee may 

be imposed to the subscriber for the change in service as required under Section 

13-902 of the PUA. 

Q. To summarize, in your opinion has Talk America, Inc. exhibited the 

necessary managerial capabilities to be certificated as a facilities-based 

local exchange carrier in Illinois? 

No. Talk America, Inc.’s complaint records reveal patterns of practice over a 

period of several years in direct conflict with Illinois statutes and FCC rules. 

A. 

Q. 

A. Yes. 

Does this conclude your supplemental testimony? 

10 
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Sub!: Palricia Meyer 618-2354410 FCC IL 4/26/00 
Date: 4/18/00 2:48:33 PM Eastern Daylight rime 
From: Tlkicey 
To. Tslcynthia, Tecce 
Sent on: 

ComDlaint Summaw: 
Mkt Code: 822 Online signup 

i 

AOL 4.0 for Windows 

Member is stating that we switched her phone seMce twice without her authoeation. Member did sign up for senice in M c  
of 1997 online. The order was sent to lec on 12130197 and it was confirmed by first usage on same day. 
On 5/19/98 we receied notice of cancellation from 1s. On 5120198 we resubmitted an order to lec as we were n e w  notified 
from member that she wanted to cancel. mat order was confinned on 5/21/98, On 1018/98 we receired another notice of 
cancellation form lec but no request to cancel from member On 10/14/98 another order was sent to lec and il was confinned 
on 10/.15/98. On 11/13/98 member contacted us to find out why we were still her carrier. Member was told that according to 
the Terms of SeMce that she had agreed to. we required that all members must notify of us of the request to cancel in writing. 
She did request to cancel then so we blocked her line of w r  senice. Members last call was on 11/7/98. Total amount billed to 
account was $65.28, total amount paid was $57.58 and total amount credited was $0.09, 

Complaint appears to be inmlid as Terms of SeMce due state that member needs to contact us in the elent they want to 
cancel and we were n e w  contacted. Will offer to credit out 7.El  balance on account and close it with 0 balance due as 
resolution. 

Resolution: No Contact 

Tried contacting member with no response, will resole complaint no contact as follows: 

-Deactimted Screen Name 
-Blocked BlN from our network 
-Removed any billing info 
Credited out remaining balance an account 04 7.61 
-Forwarded info to Patti Volkar to add to do not contact list 

Account has been closed with a zero balance due. complaint resokc with no contact. Mailed resolution letter to address on 
file to inform member of resolution. 

ACCOUNTRESOLVED 
BRIAN. 



Enroll Now To Begin Saving on Long Distance 
STEP 1: Enter the telephone number on which yw 
make long distancecalk 

STFP E Dcyaufrsqu~usaanyofyourdher1alcp)me 
lines tu make l ~ t q  distance calls? 

217-5236611 I 
Example' 123-555.1 234 

r y e s  @ N~ 

(i Bill io Credit Card on File r Bill Another Ciedit Card 

DAVID AE.I.IAN S W  4: Enter NI name far Avlharization I 
You will recentewxr c ing cmd tndructiom Ma mail uahin 24 burs ofthe 
processing of ywr order. 

I -el-Save Long DIstance Service Agreement 

I__. ...... .-- 
By completing tb& ordw, I ~~uthorr/P~Tel.Saue,lnc, IO request my ! ~ a i  lekphcoe nxnpaoi, 
Lo change mypimay interexchange came/ designelton lot the telephone number listed on 
the prwjous dczeen I undersimd Ihat tlrrS chongva is for w y  rnlersiatg and, where 
appkabb, intrastate lory dstance carrier and that I may doajinate 
interslate, and whafe appllcabk, one pirmary intrastate long dktance carrier I a h  
understand that my local phone compacy may charge me a fee for this change, which may 
appear on my local telephone bill as a change related to 'Ihe Phone Gdnrpanf, a name 
that Tel-Save doe8 Business as in many jurisd,cliona I uerrTy !bat I am wer f8years d q 
andhave the au?horily to make thrs mped. 

one m a y  

...................... ' 1  --__I_ _- 

I CANCEL I I '  , ' I  ' 

TALK 88111 


